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A Study on a Patient's Self-determination Right and Advance
Directive in Withdrawal of Life Sustaining Treatment
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98) %7]9] =°]= Rickmann, Zur Wirsamkeit von Patiententestamenten im Bereich des
Strafrechts (Diss. Uni-Gottingen 1987) %L

99) BGHSt 40, 257. o] 20| thgt &g 82 olaull, = ey wbdo] digt B4 4
E, omiet Aod AE (2008), 259% os} L

100) OLG Frankfurt a. M., NJW 1998, 2747; NJW 2002, 689. o] ZHzo|a uls 2]1904%0] &
F2 8ol thgt =tto] Uck to] Miinchen®] MZIHYAOLG)0] The e Holwr A
7} ©¢itk ool thsloli= OLG Miunchen ZfL 2003, 20 .

101) BGHZ 154, 205; BGHZ 163, 195.

102) =99 4% 32; 7 ofd dwee]l tistol= onl, 5U9 AesHr et dHE 3
APER A|19E ALZ (2007), 229% ols} L
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103) Aigner, Das Osterreichische Patientenverfugungsgesetz(PatVG), J.Neurol.Neurochir. Psychuatr.
4/2007, 29; Lee, S-B, Formen der straflosen Sterbehilfe in Deutschland und Korea (2007),
TOff.

104) Patientenverfiigungs-Gesetz: PatVG (NR: GP XXII RV 1299 AB 1381 S. 142. BR: AB
7518 S.733.), Bundesgesetzblatt fiir die Republik Osterreich Nr. 55, am 8. Mai 2006. ©]
Mg el A ol S XErlol FMARASKIEAN, SRR A2 AR
3 (2007), 111& oJa}
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106) Drittes Gesetz zur Anderung des Betreuungsrechts, BGBI. I, 2286.
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107) Wallner, Die Patientenverfiigung als Ausdruck der Achtung der Autonomie am
Lebensende,(http://www.patientenanwalt.com/pdf/0702upatzent MagDrWallner.pdf), 3.

108) BGHZ 154, 205; Lipp, Sterbehilfe und Patientenverfigung, FamRZ 2004, 317, 320;
Milzer, Die Patientenverfligung, NJW 2004, 2277; Schaffer, Patientenautonomie am Ende
des Lebens, BtPrax 2003, 143, 146; MK-Schwab, BGB § 1904 Rn. 4; Wiistenberg, Die
Patientenverfiugung und andere Vorsorgeregelungen in der anwaltilichen Bertung, JA 2006,
64, 65.

109) Berger, Privatrechtliche Gestaltungsméglichkeiten zur Sicherung der Patientenautonomie am
Ende des Lebens, JZ 2000, 797, 801; Holzhauer, Von Verfassung wegen, ZRP 2004, 41,
42; Roth, Die Verbindlichkeit der Patientenverfiigung wund der Schutz des
Selbstbestimmungsrechts, JZ 2004, 494, 496.
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110) BGHZ 29, 33, 36; Sch/Sch”-Eser, § 223, Rn. 38.

111) OLG Hamm, FGPrax 1997, 64, 65; Damraw/Zimmermann, Betreuung und Vormundschaft,
§1904 BGB Rn. 3 ©]d}; MK-Schwab, §1904 BGB, Rn. 6 ©|&; OLG Frankfurt, MedR
1984, 194, 196.

112) 2%, Ag5Hol Sloi APASIEEAIMS] &n), FAPHAT Ap2d AR % (2010), 109, 118%:

113) of7|4 HESK: 5, eAEof Eo|gh o]9)9] AP|aFT WAl ¥jt AeF] avfzs vt
B, 77 ALY Fgojio] TRt &1, AAEA AeSE (2002), 205% ofsh; Al3JE], A
Holgo] =t o|F st AI0Y AT (2009), 263, 295% oJs}

114) o] A 8o FEAR] o|4ul, SAETo}l FHAPHAEAIH(PatVG), $He|asls]r]
ASA ARZ (2007), 1115 05| W8-S 7|22 Ttk
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115) Patientenverfiigungs-Gesetz: PatVG (NR: GP XXII RV 1299 AB 1381 S. 142. BR: AB
7518 S.733.), Bundesgesetzblatt fiir die Republik Osterreich Nr. 55, am 8. Mai 2006.

116) Sz 7} ool oA Blatelael A4S Ytk sjefeke 1 A4e 2FEolok
Shh= RS 8l dek BGHSt 11, 111 FaL

117) o] Ao W3loJ= AG Freising v. 18. 10. 2000 - XVII 9097/95; Dorner, Halt der BGH die
>Freigabe der Vernichtung lebensunwerten Lebens< wieder fiir diskutabel?, ZRP 1996,
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93, 95; Merkel, Todlicher Behandlungsabbruch und mutmafliche Einwilligung bei Patienten
im apallischen Syndrom. Zugleich eine Besprechung von BGH NJW 1995, 204, ZStW 107
(1995), 545, 561f. £3| 215 41; Tolmein, Der Entwurf der Richtlinien zur Sterbehilfe der
Absicherung der Patientenautonomie am Ende des Leben?, MedR 1997, 534, 537;
Todliches Mitleid. Kritische Anmerkung zum Urteil des Bundesgerichtshofes im >
Kemptener Fall< (NJW 1995, 204), KJ 1996, 510, 517f; WeiBauer/Opderbecke,
Behandlungsabbruch bei unheilbarer Krankheit aus medikolegaler Sicht, MedR 1995, 456,
461 5 FaL o] Feofl welo] SUAYNIAL oA AEdt Kemptener BEN AEe F
3l kR ES “7)EA HARYGrundversorgung)”’o|afal SPHAE A omjol|i] Q)E3Y)
2 gr7IsIick BGHSt 40, 257, 266.

118) Kopetzki,  Einleitung und  Abbruch  der  medizinischen  Behandlung  beim
einwilligungsunfahigen Patienten, iFamZ 2007, 197.

119) Aigner, Das Osterreichische Patientenverfugungsgesetz(PatVG), J.Neurol.Neurochir. Psychuatr.
2007, 29, 30, 32 L

120) Ak ojmayele] distot= AUy, A9 o=gfle] FHolg 74, JAPIAT Alod Ak
3 (2007), 47& o5} HaL
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121) 549 AL ol sfa of=igt Wige] IgEar qlck BGH, NJW 1978, 1206, LG
Karlsruhe, NJW 1992, 756.

122) Kathrein, Das Patientenverfugungs-Gesetz, OJZ 2006, 555, 560; Memmer, Das Patientenverfugungs-
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123) Kathrein, Das Patientenverfugungs-Gesetz, OJZ 2006, 555, 560. Memmer Das Patientenverfugungs-
Gesetz 2006, RdM 2006, 163, 165.
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126) olof tfzle] HlojAAolel= FHE 2t Aox HE A2 Kortner, Das Osterreichische
Patientenverfugungsgesetz, - Entscheidungsgeschichte, Inhalt, Bewertung, ZEE 2006, 221,
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128) BGHZ 29, 33, 36; Sch/Sch’-Eser, § 223, Rn. 38.

129) Memmer, Das Patientenverfugungs-Gesetz 2006, RdM 2006, 163, 166. ©|¢} T}E2 A=
Kathrein, Das Patientenverfliigungs-Gesetz, OJZ 2006, 555, 563.
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130) ErlautRV 1299 PatVG BIgNR 22. GP 9.
131) oAl eAEzjol SRAMISNEAIY(PatVG), Fhielmysteir] AllsA AR (2007), 111,

1182
132) olMull, eAEZo} SEAPAGRSEAH(PatVG), T=rolaHes]R] Alsd ARZ (2007), 111,
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136) Kathrein, Das Patientenverfiigungs-Gesetz, OJZ 2006, 555, 567 Z15 29 &I, Peintinger,
Michael, Zum Stellenwert und zu den Aufgaben arztlicher Aufklarung - Medizinische
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ndesrecht-wien /rechtsvorschriften/html/s0050800.htm 7).
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A Study on a Patient's Self-determination Right and
Advance Directive in Withdrawal of Life Sustaining
Treatment

Lee, Seok—Bae - Lee, Won—Sang

Everyone shall die someday in the future. Men were fearful of death
regardless of the era and wanted to die without pains. How to die was thought
to be important. In the past, physicians had professionally asked to extend and
maintain of life of a patient. This was because the government's legal order
was thought to be legal interest that could be protected at the highest state that
prohibited making comparison of men's lives. There still exist so many
incurable diseases. Men can extend lives in various ways owing to medical
science technology that has developed day by day. The more men can maintain
life artificially, the more doubtful agreement with a patient's will. These days, a
patient's self-determination right at the time of dying is largely admitted to be
valuable as much as life. And, rejection against valueless withdrawal of life
sustaining treatment that is inconsistent with a patient's will is also thought to
be important at self-determination right. Physician's duty of unconditional
keeping of life is thought not to be significant. This is because a patient's
self-determination right concerning medical treatment of prolongation of life is

related with how to die.
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Netherlands passed a bill of active euthanasia in 2001, and Belgium did in
2002. The active euthanasia is admitted when a patient is able to express his
or her idea clearly and definitely. The withdrawal of Life sustaining treatment
of critical patient who has no possibility of recovery to be unconscious is said
to have another kind of problem. When a patient is able to exercise self-
determination right, conformity with his or her will can be discussed: But,
unconscious patient may be difficult to disclose his or her consciousness itself.
When a patient is unable to disclose his or her will, his or her self-
determination right can be of no value. In Korea, upon strong request of
family, physicians often give up, reserve and suspend medical treatment at
clinical cases. The physicians may have difficulties at giving medical treatment
until what time.

On May 21, 2009, the Supreme Court judged suspension of medical
treatment for prolongation of life for the first time in Korea. The sentencing of
the case was on dispute to discuss needs of advance directive of a patient
intensively, and it said 'advance directive' that a patient told a physician his or
her will of rejection and withdrawal of life sustaining treatment in advance in
preparation for death. The sentencing also said that unless a patient made
change of his or her will he or she could be admitted to exercise self-
determination right, so that it expressed advance directive. The advance
directive is thought to be important considering assurance of a patient's self-
determination right.

The Ministry of Health, Welfare and Family's Cancer Policy Team made
efforts to legislate 'the Act on Hospice Palliative Care, and legislator Shin
Sang-jin submitted 'A bill of death with dignity' to the National Assembly and
legislator Kim Se-yeon did 'A bill on the rights of natural death at last stage
of his or her life' so that the National Assembly as well as NGO had meetings
several times to discuss the subject. And, the Korean Medical Association

organized the Special Committee of Enactment of Guidelines of withdrawal of
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life sustaining treatment to open a seminar with the Korean Bar Association
with a subject of 'a guideline (draft) on withdrawal of life sustaining treatment'.
Immediately before the court judgment, Severance Hospital made so called 'A
guideline of death with dignity' that classified status of a patient into three
stages. And, the Seoul National University Hospital officially put 'CPR for
terminal cancer patient and advance directive of withdrawal of life sustaining
treatment' into practice.

The movement was not focused on a patient's advance directive or advance
directive, and it was certain to be important at the discussion. The movement
reflected needs of investigation of legal systems in foreign countries that put a

patient's advance directive into practice earlier than Korea did.

The findings were as follow:

1) The Supreme Court's panel of judges released sentencing on the case of
Severance Hospital on May 21, 2009 to call advance directive that a patient
asked a physician to reject or withdrawal of life sustaining treatment in
preparation for death at the stage of impossible recovery, and that a patient
was admitted to exercise self-determination right unless he or she made change
of will. Since then, a patient's advance directive was actively discussed. The
advance directive can help solve various kinds of composite problems in
withdrawal of life sustaining treatment in the society. However, the system
requires some of preconditions before putting it into practice.

2) First of all, rejection to medial treatment shall be systematically admitted.
The advance directive is much likely to include rejection against some of
specific medical treatment. The United States put durable power of attorney
into practice, and not only Germany but also Austria did Patientenverfligung.
The rejection to medical treatment shall be admitted to put the legal system

into practice. The durable power of attorney allows an agent who knows a
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patient's ideas the best make decision of medical practice, and it admits of
DAMA(discharge against medical advice). The durable power of attorney of
medical treatment can decide upon continuity of medical practice according to
an agent's will to include agent's rejection against medical practice into DAMA.
Physicians are not legally responsible for the results.

Not only Germany but also Austria admits of a patient's rejection against
medical treatment. A patient may exercise rights of rejection against medical
treatment to have rights of dying passively. In the case, a patient can exercise
rights, while a physician shall respect of patient's rights. When a patient
expresses his or her rejection against medical treatment by advance directive
under specific situation, physicians shall respect of patient's will. Therefore,
physicians shall not be responsible for the results according to not only the
Civil Code but also the Criminal Act. Strictly speaking, when a patient
expresses rejection against medical treatment, physicians shall be free from
obligations of the guarantor, in other words, duty of medical treatment. When
physicians continue to give a patient medical treatment, they shall be punished
according to Article 223 of the Criminal Act of injury crime and Article 110
of the Criminal Act of arbitrary medical treatment crime.

Therefore, with advance directive, physicians are allowed to withdrawal of
life sustaining treatment according to a patient's will. However, in Korea, even
patient who is able to make decision may be suspicious of assurance of
rejection against medical treatment legally. The case of not only Severance
Hospital but also SNU Boramae Medical Center admitted a guarantor's
obligation of physicians despite a patient's rejection against medical treatment
when life is jeopardized. Under the situation, physicians may have worrying
attitude. The case of SNU Boramae Hospital that was not thought to have
problem of withdrawal of life sustaining treatment could strengthen conservation
of the physicians. Unless rejection against medical treatment is systematically

made, physicians are likely to solve problems based on doing best to give
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medical treatment from point of view of not patient but physician. The
legislation of advance directive shall institutionally assure of a patient's rights
of rejection of medical treatment.

3) Being different from Austria and Germany, a patient's guardian in Korea
plays large role in medical services. Article 17-2 of the Physician Ethics
Guideline of the Korean Medical Association says as follow: "Even if a
physician explains enough either family or guardian of a patient who is
unconscious or is unable to express his or her ideas and asks the family and
guardian to be given medical services continuously, the family and guardian
may ask in writing to suspend medical services including life-support treatment
or to leave hospital, or to repeatedly ask for getting out of hospital and reject
and hinder medical treatment. When the patient is conscious, the physician may
consider patient's ideas and benefits carefully and suspend medical treatment if
not only family or guardian's ideas and requests but also the patient's estimated
ideas could be accepted from point of view of medical science and socially
accepted idea."

Article 18-3 of the Organ Transplant Act says as follow: "The organs of
brain-dead patient and the dead can be donated when patient himself or herself
agrees with donation of the organs before either brain-dead or death subject to
conditions as follow: 1) no explicit rejection against donation of the organs by
either family or the bereaved. 2) Either family or the bereaved of the patient
agrees with donation of the organ when either rejection or agreement with the
patient's idea of donation is not evidenced before either brain-dead or the death.

In Korea, a patient's advance directive shall finally follow will of either
family or guardian as mentioned at aforementioned cases. Therefore, the
advance directive that has been introduced to respect of a patient's decision-
making shall lose values. A patient's advance directive shall be introduced to
regulate contents in detail and to allow physicians to decide upon situation of

the advance directive regardless of will of a patient's family and guardian. The
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Civil Code of Germany may be introduced if either the Civil Code or the
Medical Treatment Law is not conflicting at interpretation each other.

4) Even if either family or guardian asks for specific medical treatment,
physicians shall be allowed to take actions according to their own medical
service decision. Under current situation, however, physicians may be difficult to
reject requests of either family or guardian that is thought to be of no value.

5) On September 15, 2009, not only the Korean Bar Association but also the
Korean Medical Association opened a seminar to suggest notarization that could
assure of advance directive. But, notary system may not be good to reflect a
patient's variable opinions. In Korea, patients are not easy to make use of
either notary or lawyer because of high expenses compared with Austria that
had already introduced notary system.

A patient makes advance directive in preparation for the future when he or
she was unable to make decision. So, a patient's expression of will may be
enough. And, the advance directive is thought to have no limitation of ways, in
other words, verbal or in writing. But, when a patient's advance directive is
needed, the probative force may vary depending upon situation. The advance
directive had better be made in writing.

6) A patient shall prepare for advance directive to assure of his or her
self-determination right. The patient is allowed not to prepare for advance
directive. So, the advance directive shall not be precondition that can start
medical service, for instance, Article 1901a-4 of revision of German Civil Code
as well as Article 10 and Article 15 of the Advance Directive Act of Austria.

7) In Korea, legislators submitted two bills to the National Assembly.
However, those bills are thought to be suspicious at reasonableness and
appropriateness. Legislators had better investigate carefully cases in foreign
countries that put the system into practice earlier than Korea did, and then they
shall enact laws and regulations that can make advance directive become valid

and effective actually.
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